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SUPREME COURT 
' riT^H 
DILLON SMITH, ) 
) 
VS . 
) 
) C . ^4 
UTAH CENTRAL CREDIT UNION, 
a Utah Corporation.. ) 
Defendant /" ) 
Respondent. 
STATEMENT \" ISSUES 
WHEN THE DEFENDANT AGREED WITH PLAINTIFF TEAT NO 
FUNDS WOULD BE ALLOWED TO BE WITHDRAWN FROM. THE SAVINGS 
ACCOUNT WITHOUT BOTH THE SIGNATURES OF DILLON SMITH AND 
BLANCHE SMITH, HIS WIFE, WAS THE JOINT SHARE ACCOUNT 
AGREEMENT EXECUTED BY DILLON SMITH AND BLANCHE SMITH 
MODIFIED AND THE DEFENDANT BOUND THEREBY? 
STATEMENT ' ;F FACT!; 
Tn November of ". *• " . ' r ^ ? 1 a in r.if " 'Aoc : 1 ar -
a s a n e m b - r ^ defendant 'T"V -r • - • ..a.,. . 
...iic t e ^ o s i t e d cert.a.rt funas w ; : i 
Derer.uaHc * -executed J i r c u n e n r p n r i * !e^ T ^ ; - / 
Agreement ' ** * • ^Af^nlar,* " • . ar;^:iM 
owner or * *:e a c c o u n t . 
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Thereafter, Plaintiff made deposits in the account (R-44) 
and Blanche Smith made no deposits in the account as she had 
no income- (R-44) 
Plaintiff, Mr. Smith, learned that his wife, Blanche, was 
making withdrawals from the account without Plaintiff's know-
ledge or consent (R-44, 45) and was wasting the funds gambling, 
(R-45) and because of this, Plaintiff called the Defendant's 
Credit Union and told one of its employees that he didn't want 
his wife to make any more withdrawals from the account without 
his signature and was assured by an employee of Defendant that 
Defendant would not allow any more withdrawals without both 
Plaintiff's and Mrs. Smith's signatures. (R-45) Plaintiff 
believes, but is not sure, that this conversation took place 
April 27, 1983. (R-45, 46) 
Exhibit Two (2) shows that on April 27, 1983, in black ink 
(Emphasis ours) an employee of Defendant has written "Requires 
both signatures for withdrawal". After the statement, a line 
is drawn in a vertical manner and in blue ink (Emphasis ours) 
is written "By Mrs. Smith" and an arrow pointing to the writ-
ings with the word "Read". (R-62, Exhibit 2) 
The testimony of Defendant is that Mrs. Smith became con-
cerned that Plaintiff would close the account and had called 
Defendant to see if there wasn't something Defendant could do 
to stop that from happening. (R-56, 57) Defendant's employee, 
Charlotte F. Gifford, testified that in some rare cases the 
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Credit Union, "We put on the Joint Share Account Agree-
ment that requires both signatures for withdrawal". (R-
56, 57) Although "Requires both signatures for withdrawal" 
is written in black ink and "By Mrs. Smith" is written in 
blue ink, Mrs. Gifford testified that all of the cursive 
writing on the Joint Share Account Agreement (Plaintiff's 
Exhibit 2) was written at the same time. 
Plaintiff does not know who he talked to at Defendant's 
office on or about April 27, 1983. Only that it was a "lady". 
(R-45). Mrs. Gifford does not recall talking to plaintiff, 
(R-54, 55) although, she admits that Plaintiff could have 
talked with some other woman at the Defendant's Credit 
Union. (R-60) 
On August 17, 1983, Blanche Smith called the Defendant's 
Credit Union and by telephone was allowed by Defendant to 
withdraw all of the funds on deposit with Defendant in the 
amount of $10,212.84, (Plaintiff's Exhibit 3, R-47, 58) 
which is a common procedure of Defendant (R-61, 64, 65). 
SUMMARY OF ARGUMENT 
Plaintiff created a joint ownership of the savings account 
with his wife, Blanche. This agreement evidencing this arrange-
ment (Plaintiff's Exhibit 2) provided that either party could 
withdraw the funds and that the right or authority of the 
Credit Union under this agreement shall not be changed or 
terminated by the owners, or either of them except by written 
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notice to the Credit Union* In spite of the conditions 
in the Joint Share Account Agreement as to the conditions 
of withdrawal of funds, Defendant modified the contract 
between Plaintiff and Defendant Credit Union on Plaintiff's 
oral request to provide that no funds would be withdrawn 
without both the signatures of Plaintiff and Mrs. Blanche 
Smith. Thereafter, Defendant breached this new or modified 
contract by allowing Blanche Smith to withdraw all of the 
funds in the account and should be liable to Plaintiff for 
these funds together with interest. 
ARGUMENT 
POINT I 
WHEN THE DEFENDANT AGREED WITH PLAINTIFF THAT NO FUNDS 
WOULD BE ALLOWED TO BE WITHDRAWN F^OM THE SAVINGS ACCOUNT 
WITHOUT BOTH THE SIGNATURES OF DILLON SMITH AND BLANCHE 
SMITH, HIS WIFE, WAS THE JOINT SHARE ACCOUNT AGREEMENT 
EXECUTED BY DILLON SMITH AND BLANCHE SMITH MODIFIED AND 
THE DEFENDANT BOUND THEREBY? 
It is conceded that when Plaintiff executed the Joint 
Share Account Agreement with the Defendant (Plaintifffs 
Exhibit 2) that he agreed that the Defendant could disburse 
these funds to either of the joint owners and that said 
agreement provided further that the right or authority of 
the Defendant Credit Union under the agreement would not be 
changed or terminated except by written notice. However, it 
is the contention of the Plaintiff that when Defendant agreed 
with Plaintiff that no funds would be released from the 
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account without both signatures (Emphasis ours) that it 
modified the contract and a new contract was created even 
though the contract prohibited such action by its terms. 
See Davis v. Payne & Day, Inc., 10 Utah 2d 53, 348 P2d 
337, 339 (1960), which held as follows: 
"It is a well established rule of law that 
parties to a written contract may modify, waive 
or make new terms notwithstanding terms in the 
contract designed to hamper such freedom." (Emphasis 
ours) 
See also Cheney v. Rucker, 14 Utah 2d 205, 381 
P2d, 86, 89 (1963), Provo v. Nielson Scott Co., 603 P2 
803, 306 (Utah), Prince v. R. C. Tolman Construction 
Company, Inc., 610 P2d 1267, 1269 (Utah) wherein Davis 
v. Payne & Day, Inc., supra is cited with approval. 
Plaintiff testified that when he learned that his wife, 
Blanche Smith, was making withdrawals from the account and 
gambling the money away that he called Defendant and requested 
that no funds be withdrawn from Plaintiff's account without 
the signatures of both Plaintiff and Blanche Smith, and was 
assured by a lady employee of Defendant that the request 
would be honored. (R-45) Although Defendant did not have 
to accommodate Plaintiff and could have stood on the terms 
of the Joint Share Account Agreement and required the modi-
fication to be in writing, it did not do so and chose to modify 
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or make a new contract with Plaintiff. That this oc-
curred is born out by the notations on Exhibit 2 in 
black ink, (Emphasis ours) "Requires both signatures 
for withdrawal" and later in blue ink (Emphasis ours) were 
added the words "By Mrs. Smith". No other notations 
were made on this agreement except in larger letters in 
black ink the word "Read" with an arrow pointing to the 
writing above. The Plaintiff claims that his request 
requiring both signatures of himself and his wife was 
granted by Defendant and is not controverted by the Defendant, 
although Mrs. Gifford says she did not talk to Plaintiff 
about the requested change. She admits that Plaintiff 
could have talked to someone else at the Credit Union 
as Plaintiff alleges, (R-60) and that it was a practice 
of the Defendant Credit Union, "on rare occasions we put 
on the Joint Share Account Agreement that it requires 
both signatures for withdrawal". (R-57) 
Strangely enough, although Plaintiff claims that the 
Joint Share Account Agreement was modified at his request, 
and the Defendant claims it was at the request of Blanche 
Smith, the fact remains that the Joint Share Account Agree-
ment was modified by the Defendant as is apparent from 
examining the cursive writing on Exhibit 2. 
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The only reasonable conclusion to be drawn from the 
testimony of Plaintiff and from Charlotte Gifford, and 
after examining the Joint Share Account Agreement with its 
two colors of ink, is that after the telephone call of 
Plaintiff and his request that both signatures be required 
for withdrawal of funds, defendants employee wrote on the 
agreement "Requires both signatures" and at a later date, 
"By Mrs. Smith" was added in blue ink whether in honor-
ing Plaintiff's request or Mrs. Smith's. 
Thereafter, Defendant allowed Blanche Smith to com-
pletely deplete the account of $10,212.84 without both 
signatures as it had agreed. 
CONCLUSION 
Defendant, at Plaintiff's request, modified the Joint 
Share Account Agreement and agreed with Plaintiff that 
any withdrawals from the account "required both signa-
tures" of the joint owners and breached this agreement 
when it thereafter, by a telephone request, allowed Blanche 
Smith to withdraw $10,212.84 from the account and the judg-
ment of no cause for action should be reversed and the 
cause remanded with instructions to enter judgment for 
the plaintiff for the principal amount, together with 
the agreed upon interest that would have accrued. 
RESPECTFULLY SUBMITTED this day of August, 1985. 
GEORGE B. HANDY 
Attorney for Plaintiff/Appellant 
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I certify that on the 
CERTIFICATION 
/ day of August, 1985, I 
mailed four (4) true and correct copies of the above 
Appellants' brief to John E. Cawley, Esq., 552 East 
Broadway, Suite 600, Salt Lake Cityy^J&tah, 84111, first 
class mail, postage prepaid. 
CORGE B. H#NDY 
Attorney fpr Appellant 
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Salt Lake County Utah 
MAY 3 0 1985 
JOHN E. CAWLEY 
Attorney for Defendant 
56 East Broadway, Suite 600 
Salt Lake City, UT 84111 
Telephone: (801) 363-3334 
Liist. Sourt 
IN THE THIRD JUDICIAL DISTRICT COURT°1N AND FC 
SALT LAKE COUNTY, STATE OF UTAH 
DILLON SMITH, 
vs 
Plaintiff, 
UTAH CENTRAL CREDIT UNION, 
• Defendant. 
FINDINGS OF FACT 
AND 
CONCLUSIONS OF LAW 
Civil No. C 84-6790 
THE ABOVE-ENTITLED MATTER having come on regularly for 
hearing on the 6th day of May, 1985, before the Honorable David B. 
Dee, Judge of the above-designated Court, Plaintiff being present 
and represented by his attorney of record, George B. Handy, and 
Defendant being present and represented by its attorney of record, 
John E. Cawley, and upon presentation of evidence and argument of 
counsel, the Court hereby makes the following 
FINDINGS OF FACT 
1. A written contract between Plaintiff and Defendant 
was entered into on 9 November, 1970. 
2. Plaintifffs wife was also a party to that contract. 
3. Under the terms of that contract, it could not be 
changed except in writing. 
4. The notations made by Defendant's employee, Mrs. 
-1-
Gifford, was not binding on the parties. 
5. The notations made by Defendant's employee, Mrs, 
Giffordf work adversely to Plaintiff's contention. 
6. The cases presented by Plaintiff are not on point and 
have no bearing on the case at bar. 
The Court, having made the foregoing Findings of Fact, 
now makes the following 
CONCLUSIONS OF LAW 
1. Plaintiff's Complaint should be dismissed with preju-
dice in that Plaintiff's Complaint fails to state a cause of 
action against Defendant. 
DATED this ^2, Q day of May, 1985. 
BY THE COURT: 
DAVIB^B. ^ DEE 
DISTRICT COURT JUDGE 
CERTIFICATE OF MAILING ^mmuX. 
I hereby certify that I did mail an exact copy of the 
foregoing Findings of Fact and Conclusions of Law to George B. 
Handy, Attorney for Plaintiff, 2650 Washinqton Boulevard, Suite 
102, Ogden, UT 84401, this J^JZ. d a^ o f MaY' 1985, postage pre-
paid. V 
riLOfclNfcLERK'S O r r i C . 
Salt Lake Countv Utah 
MAY 3 0 1985 
H ijMx^fT^iridlevv ClelMoijj Unit Court 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
JOHN E. CAWLEY 
Attorney Cor Defendant 
56 East Broadway, Suite 600 
Salt Lake City, UT 84111 
Telephone: (801) 363-3334 
SALT LAKE COUNTY, STA E F UTAH
DILLON SMITH, 
Plaintiff, 
vs 
UTAH CENTRAL CREDIT UNION, 
Defendant, 
J U D G M E N T 
Civil No. C 84-6790 
THE ABOVE-ENTITLED MATTER having come on regularly for 
hearing on the 6th day of May, 1985, before the Honorable David B. 
Dee, Judge of the above-designated Court, Plaintiff being present 
and represented by his attorney of record, George B. Handy, and 
Defendant being present and represented by its attorney of record, 
John E. Cawley, and upon presentation of evidence and argument of 
counsel, and the Court having made its Findings of Fact and 
Conclusions of Law, it is hereby ORDERED, ADJUDGED AND DECREED 
that Plaintiff's Complaint in this matter be dismissed with preju-
dice. 
7. DATED this yJ^S day of May, 1985. 
BY THE COURT: 
DW^ DA VI 
DISTRICT COURT JUDGE 
/ \ 
-1- 1 IvisdlOdJlMJ 26 
CERTIFICATE OF.MAILING 
I hereby certify that I: did mail an exact copy of the 
foregoing Judgment to George B. Handy, Attorney for Plaintiff, 
2650 Washington Boulevard, Suite 102, Ogden, UT 84401, this / ^ ' 
day of May, 1985, postage prepaid< 
?:? 
